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PRIVILEGED COMMUNICATIONS 
Denial of Liability on Policy 


The question as to whether or not the testimony of a doctor 
to the effect that he had treated the insured for certain dis- 
orders was admissible to prove the insurance company’s claim 
that the insured had made false statements in his application 
for insurance, with respect to his prior condition of health and 
prior consultations with doctors, was presented to the Iowa 
Supreme Court in the case of Cross v. Equitable Life Assur- 
ance Society of the United States. The policy was issued 
without a medical examination pursuant to the application 
which was made a part of the policy and which provided that 

Please Route to: ss the statements herein attacked were true and were made to 
induce the issuance of the policy. 


Statements in Application 


In his application the insured had stated that he had never 
been under observation or been treated in a hospital, that he 
had never been treated for enumerated diseases including ulcer 
and diseases of the stomach and that he had not consulted or 
been treated by a physician or practitioner within the previous 
five years. The defendant introduced a doctor who testified 
that within this five year period he had treated the insured 
many times for intestinal disturbances and indigestion. Plain- 
tiff objected to this entire testimony on the ground that it 
constituted privileged communications under the Iowa Code. 
The court upheld this contention, saying that the fact that the 
insured had made the statement contained in the application 
did not amount to a waiver of the right to claim the privilege. 


Testimony of Osteopath—Autopsy 


However, an osteopath testified that he had attended the 
insured within the period concerned and had taken him to a 
hospital where he remained for the night. The trial court’s 
exclusion of this testimony on the ground of privileged com- 
munication was held to be error, the testimony having disclosed 
no information obtained professionally. The testimony of a 
third doctor as to what had caused death, his opinion being 
based solely on what he had observed at the autopsy, was 
also erroneously excluded, there being no privilege after death. 
Judgment for the plaintiff was reversed and the case remanded. 
See {[ 501,462, 
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% FIRE AND CASUALTY * 


Sprinkler Leakage Insurance.—A loss resulting from the 
damaging of the sprinkler system in a building occupied 
by plaintiffs, the damage being caused when a brick chim- 
ney was blown over in a severe windstorm, was held not 
to be covered by policies insuring against sprinkler leak- 
age but excluding liability for loss or damage caused, inter 
alia, by windstorms, (Jndustrial Paper & Cordage Co. v. 
Aetna Ins. Co., R. I. Supreme Ct.)...§ 300,371. 


Insurance Company’s Investments.—The Commissioner of 
Insurance was held to be without authority to require 
insurance companies to invest their reserves in addition 
to their stated capital in the manner provided by statute 
for the investment of capital. (Fire Assn. of Philadelphia 
v. Taggert, Pa. Ct. of Com, Pl., Dauphin Co.)...{ 300,372. 


Explosion in Filling Station—In an action for damages for 
injuries sustained by plaintiffs as the result of an explosion 
of gasolines which defendant was blending, the doctrine 
of res ipsa loquitur was held applicable. (Htell v. The Golco 
Oil Co., Ohio Supreme Ct.).. .J 300,373. 


Mortgagee’s Right to Insurance Proceeds.—Evidence held 
sufficient to show an agreement between the mortgagor 
and mortgagee of office equipment that insurance thereon 
was to be held for the benefit of the mortgagee so that 
he was entitled to the proceeds, after loss, as against the 
mortgagor’s assignee for the benefit of creditors. (Central 


National Bank and Trust Co. v. Simmer et al., lowa Supreme 
Ct.). . . 300,374. 


%* NEGLIGENCE »% 
(Other than Automobile) 


Fall on Icy Stairway.—Plaintiff slipped and fell on ice which 
had formed on the stairs of an apartment house. In a 
suit brought to recover damages for the injury sustained 
it was alleged that the water which later froze came from 
over the roof and through the side of the drain and leader. 
The court affirmed a judgment entered for plaintiff on the 
ground that there was evidence to support the finding that 
defendant landlord was negligent. (Turzay v. Berkowitz, 
N. J. Supreme Ct.).. .§ 401,572. 


Defective Sidewalks.—Where plaintiff's complaint alleged that 
she sustained injury as the result of falling on a defective 
sidewalk maintained by defendant city, that the depression 
in said sidewalk was about 12 inches long, three inches 
wide, and two inches deep, and that the city had notice of 
this dangerous condition for over three months prior to 
the date of the accident resulting in plaintiff's injury, the 
court held that a demurrer addressed to this complaint 
was erroneously sustained, since it could not be said as 
a matter of law that the defective condition of the sidewalk 
was of such a minor nature that the issue could not be 
submitted to the jury. (Ackers v. City of Los Angeles, Calif. 
Dist. Ct. of App.).. .§ 401,573. 


Liability of Service Station Owner.— Defendant was held liable, 
in an action brought in Minnesota, for injuries sustained 
by plaintiff on the ground that it was guilty of actionable 
negligence in placing a fire truck inside the grease room 
of its service station in such a manner that plaintiff, while 
examining his own automobile which had been serviced, 
struck a protruding ladder on the truck. (Champling Refin- 
ing Company v. Walker, U. S.C. C. A., 8th C.).. . 401,571. 


Pedestrian Injured.—Plaintiff sustained injury when she slipped 
and fell while crossing at an intersection. Plaintiff charged 
defendant was negligent in failing to remove ice and snow 
at the crossing or in failing to safeguard said crossing with 
sand or otherwise. A verdict was directed in favor of de- 
fendant on the ground that plaintiff failed to show that 
the city had notice of the condition at the crossing. A 
judgment entered for defendant was affirmed. (Batie v. City 
of Humbolt, Iowa, lowa Supreme Ct.) . J 401,570. . 


Open Freight Elevator Shaft—Where defendant contended 


that plaintiff was guilty of contributory negligence as a 
matter of law and therefore could not recover damages 
for injuries sustained as the result of falling into an open 
freight elevator shaft on a sidewalk in front of premises 
owned by defendant, the court stated that on a sidewalk 
a pedestrian is not bound at all times and under all circum. 
stances to be looking directly ahead, and held that plaintiff's 
contributory negligence was a question of fact for the jury, 
A judgment recovered by plaintiff was affirmed. (Osrowitz 
v. Market Investment Company et al., Calif. Dist. Ct. of App.) 
{ 401,574. 


Malpractice.—In an action for malpractice, it was not error 


to instruct the jury that when a specialist assumes to 
diagnose a patient’s condition and treat him, the law re- 
quires that he possess that knowledge and that degree of 
professional skill usually possessed by specialists practicing 
in the same or similar communities. (Atkins et al. v. Clein 


et al., Wash. Supreme Ct.).. .§ 401,576. 


Fall Down Open Stairwell.—Plaintiff, a sub-contractor, sus- 


tained injuries in a fall through a stairwell during the con- 
struction of a home. The accident occurred when a board, 
which had been placed about fourteen feet above the ground, 
broke as plaintiff was walking across it. The court denied 
plaintiff, an invitee, a recovery. Since the evidence showed 
that defendant, the general contractor, had no greater oppor- 
tunity to observe the dangerous condition of the board 
than plaintiff, and plaintiff failed to observe its dangerous 
condition, the contractor could not be held liable. (Dingham 
v. A. F. Mattock Company, Calif. Supreme Ct.). . .§ 401,568. 


Independent Contractors.—Defendant was held not liable for 


the negligence of an independent contractor which it had 
employed, on the ground that the work contemplated was 
not inherently or intrinsically dangerous and therefore, de- 
fendant was under no duty to see that proper precautions 
were taken. (Jacob et al. v. Mosler Safe Co., Inc., Conn. 
Supreme Ct. of Err.).. .§ 401,579. 


Theater Patron Injured.—Plaintiff, a patron of defendant's 


theater, suffered injury as the result of a fall when she 
entered the ladies’ room. The fall was caused by a change 
in the level of the floor. The court held that the case 
was one properly for the jury, and affirmed a judgment 
entered in plaintiff’s favor on the ground that the evidence 
disclosed a situation which was clearly dangerous and which 
was the cause of plaintiff’s injuries. (Vale et al. v. Indiana 
County Theaters Company, Inc., U. S. Dist. Ct., West. Dist. 
of Pa.)... 401,577. 


Customer Injured.—In a suit brought to recover damages for 


injuries sustained as the result of falling down a stairway 
in defendant’s department store, the court held that plain- 
tiff’s objections to instructions given by the trial judge 
were unwarranted and affirmed a judgment entered for 
defendant. (Taudte v. Snellenburg et al., U. S. Dist. Ct. 
East. Dist. of Pa.) . $401,578. 


Business Invitee Injured.—In a suit brought by plaintiff to 


recover damages for injuries sustained as the result of a 
fall in a doorway leading out of defendant’s drug store, the 
court denied a recovery on the ground that the evidence 
failed to establish any negligence on the part of defendants. 
The only reasonable conclusion which could be arrived 
at was that plaintiff fell while gazing into a show window 
in an arcade as she stepped to make her exit from the drug 
store. (Cates v. Evans et al., Springfield Ct. of App., Mo.) 
7 401,580. 


Slippery Condition of Elevator Floor.—In a suit brought by 


plaintiff to recover damages for injuries sustained as the 
result of slipping on the wet floor of a freight elevator, 
the court held that plaintiff was not entitled to recover 
on the ground that he was an invitee on the premises an 
defendant’s duty was to exercise only ordinary care; since 
plaintiff had equal, if not superior, knowledge of the dan- 
gerous condition, and the danger was obvious, defendant 
could not be held guilty of any actionable negligence. 
(Funari v. Gravem-Inglis Baking Co., Calif. Dist. Ct. of 
App.). . .] 401,569. 
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No. 85 WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


County Fair Visitor Frightened by Horse.—Plaintiff, a visitor 
at a county fair, was denied a recovery for being frightened 
by a horse while passing through a barn housing an exhi- 
bition of horses on the ground that the record disclosed no 
negligence on the part of either the proprietor of the fair 
grounds or of the owner of the horse. (Coakley v. Dairy 
Cattle Congress et al., lowa Supreme Ct.).. .f 401,581. 


Swimmer Injured.—Plaintiff sustained injury when she dived 
into a part of a pool especially maintained by defendant 
for diving, without knowledge of the presence of a swim- 
mer underneath the surface of the water. Evidence that 
the swimmer was in that part of the pool with the consent 
of defendant’s lifeguard and admissions of defendant as 
to its custom and practice of maintaining two guards to 
keep that part of the pool free from swimmers when patrons 
were diving were held to have been erroneously excluded 
from evidence. Judgment entered for defendant was re- 
versed. (Byron v. St. George Swimming Club, Inc. et al., 
N. Y. Ct. of App.). . .] 401,582. 


Statute of Limitations.—Plaintiff brought suit to recover dam- 
ages for injuries sustained while attending school. The 
school code, on which the action was based, was amended 
about two and a half months after the accident occurred, 
and required claims to be filed within 90 days after the 
accident occurred. The court held that plaintiff’s failure 
to file her claim within the prescribed time barred her action 
and entered judgment for defendant. (Kline v. San Francisco 
Unified School District et al., Calif. Dist. Ct. of App.) 


q 401,575. 
* LIFE x 


Group Insurance—Renewal Refused.—The refusal by the in- 
surer to renew a group insurance policy was held to con- 
stitute a breach of the contract with the plaintiff insured, 
the provision allowing the insurer to refuse to renew when 
less than fifty percent of those available for insurance were 
not actually insured referring to fifty percent of the mem- 
bers of the insurance association and not to that percentage 
of the employees regardless of whether or not they were 
members of the association. (Franklin v. Northern Life Ins. 
Co., Wash. Supreme Ct.).. . 501,451. 


Agent’s Knowledge of Insured’s Disability —An agent’s failure 
to report to his company his knowledge that the insured 
was totally and permanently disabled was held to be as 
binding on the company as if he had reported said dis- 
covery promptly and the question as to the company’s 
knowledge was one for the jury so that the court did not 
err in refusing to direct a verdict for defendant. This action 
was litigated in Pennsylvania. (Aetna Life Ins. Co. v. Moyer, 
Admx, et al., U. S. C. C. A., 3rd C.).. .4 501,457. 


Accidental Death Not Established.—Plaintiff’s evidence failing 
to show that the insured had accidentally fallen or sustained 
bodily injury was insufficient to overcome a prima facie 
case established by the introduction of the death certificate 
which stated that death was caused by coronary sclerosis 
and oedema of the brain nontraumatic. This litigation was 
in Missouri. (Jones v. The Mutual Life Ins. Co. of N. Y., 
Same v. The Prudential Ins Co. of America, U. S. C. C. A,, 
8th C.) ..4 501,459. 


Dependency of Insured.—The trustees of a fund under which 
a charitable home for the aged is maintained were held 
not to be entitled to the proceeds of an insurance policy 
on the life of an inmate of the home, the services furnished 
said inmate being voluntary and not under a legal duty 
so that no relationship of dependency existed. (The Mac- 
cabees v. Stone et al., Ill. App. Ct.).. .9 501,460. 
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Suicide Clause.—Although beneficiary under policy contain- 
Ing a suicide clause does not have to establish more than 
the insurance contract and the death of the insured to make 
a prima facie case, where the testimony is such as to lead 
to no other inference than suicide, judgment must be for 
the insurer. (McMillan v. General American Life Ins. Co., 
S. C. Supreme Ct.).. .9 501,461. 


Payment of Proceeds of Policy.—Judgment in favor of ancil- 


lary administrator of nonresident who was named benefi- 
ciary in certain policies, the proceeds of said policies having 
been paid by the company under mistake, was upheld. 
Judgment in favor of the company as against those to 
whom such proceeds were paid by mistake was erased 
from the docket, the court having had no jurisdiction to 
enter said judgment. (Geenty, Admr. v. The Phoenix Mutual 
Life Ins. Co., The Phoenix Mutual Life Ins. Co. v. Carlisle, 
Jr. et al., Conn. Supreme Ct. of Err.) . . . J 501,456. 


Vexatious Refusal to Pay.—An insurance company was as- 


sessed the statutory penalty on the jury’s finding that its 
refusal to pay the proceeds claimed under a policy was 
vexatious, the insurance company having defended on the 
ground that its delay was due to the pendency of an equita- 
ble proceeding wherein it had futilely sought to cancel the 
policy on the grounds that misrepresentations had been 
made in the application regarding the health of the insured. 
The litigation was in Missouri. (New York Life Ins. Co. v. 
Calhoun, U. S. C. C. A., 8th C.)...9 501,458. 


Insurance Agent’s Right to Commissions.—Agent who had 


interview with superintendent of company for which group 
insurance policy was subsequently written through a differ- 
ent agent, said superintendent having no authority with 
regard to the purchasing of insurance, was held not to be 
entitled to commissions on the group policy. (Walther v. 
Occidental Life Ins. Co., Calif. Dist. Ct. of App.) .. . 501,453. 


Construction of Agent’s Contract.—Contract held not to entitle 


agent to commissions on policies written in “open terri- 
tory” or “out of territory” and to be subject to cancellation 
so that it was not one of those assumed by reinsurer on 
liquidation of company with which contract was originally 
made. (Paisley v. Lucas, Superintendent of Ins. Dept., Mo., 
Mo. Supreme Ct.).. . 501,454. 


Proceeds of War Risk Policy.—After death of insured and of 


beneficiaries, balance of proceeds of policy is payable to 
the estate of the insured and is to be distributed to the 
heirs of the insured who were his heirs at the time of his 
death and not as of the time of the beneficiary’s death. 
(In the matter of Verchot, Wash, Supreme Ct.).. . J 501,452. 


Veteran Entitled to Disability Benefits—Evidence showing 


that plaintiff had been treated in various military hospitals 
from the time he was first sent to a field hospital while in 
active service until the time of his retirement from the 
army and that he was unable to work after his retirement 
was held sufficient to warrant a finding that he was totally 
and permanently disabled. (United States v. Ingalls, U.S. Ct. 
of App., D. of C.)...9 501,455. 


% AUTOMOBILE 


Simultaneous Use of Center Lane for Passing.—Plaintiffs were 


injured when the automobile in which they were traveling 
collided with an automobile which approached from the 
opposite direction on a three lane highway. The drivers of 
both cars attempted to use the center lane for passing at 
approximately the same time. A judgment in favor of 
plaintiffs was reversed, the court holding that the jury had 
been prejudiced by improper instructions and conduct of 
plaintiffs’ counsel. (George Warwick v. Maneely et al., Helen 
Warwick v. Maneely et al., Nina Warwick v. Maneely et al., 
Calif. Dist. Ct. of App.).. .] 703,157, 703,158, 703,159. 


“Out-Running Headlights.”—Plaintiff was injured and his car 


damaged when it collided with the unlighted rear of a 
parked truck on a dark and foggy morning. A new trial 
was ordered at the instance of defendant because the court 
erred in refusing to instruct that plaintiff could not recover 
if he drove his car at such a speed as to be unable to stop 
within the range of his vision. (Clarke v. Martin, N. C. 
Supreme Ct.). . | 703,152. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Collision Between Automobile and Truck.—In a suit brought 
to recover damages for injuries arising out of a collision 
between defendant’s truck and plaintiff's automobile, the 
court held that instructions requested by defendant were 
properly refused since they omitted the essential element 
of proximate cause and contained reference to the doctrine 
of comparative negligence, which does not find support in 
the courts of this state. (Bedford v. Armory Wholesale Gro- 
cery Company, S. C. Supreme Ct.). . .] 703,164. 


Bailed Car Damaged.—A prospective purchaser, trying an 
automobile, was held guilty of ordinary negligence in bring- 
ing the car to a stop in the center of a road intersection 
in the path of a car being driven in a negligent and careless 
manner and was held liable to the dealer for the property 
damage sustained by the dealer in the ensuing collision. 


(Rauber v. Zinner, N. J. Supreme Ct.).. . 703,154. 


Bridge Company’s Liability.—Plaintiff was denied recovery for 
injuries received when her automobile left the roadway on 
defendant’s bridge and fell to the street, the court holding 
that defendant bridge company had performed its duty to 
keep the bridge in a reasonably safe condition for travel. 
(Evans v. The Muscatine Bridge Corporation, lowa Supreme 
Ct.).. .§ 703,162. 


Approach to Railroad Bridge.—Defendant railroad was held 
liable for injuries sustained by plaintiff when the car in 
which she was riding crashed through the railing alongside 
of the approach to a bridge maintained by said railroad 
over its tracks, the driver of the car having suddenly 
turned to the left upon seeing a red reflector warning sign. 
(Sturman v. The New York Central Railroad Co., N. Y. Ct. 
of App.). . .{ 703,167. 


Railroad Crossing Collision.—In a suit brought to recover for 
the wrongful death of an individual who was killed when 
the truck in which he was riding collided with a freight 
car on a crossing, it was held error to sustain defendants’ 
demurrers for the reason that whether the crossing was 
so unusual or extrahazardous as to require greater warning 
than the presence of the train thereon and whether the 
failure to give statutory signals was the proximate cause 
of the accident were questions requiring the determination 
of a jury. (Schofield, Admx. v. Northern Pacific Ry. Co. et all., 
Wash. Supreme Ct.).. .§ 703,155. 


Collision Near Intersection—Whether or not a motorist is 
under a duty in all circumstances to sound his horn upon 
approaching an intersection is a question of fact for the 
jury, and a finding in favor of a driver whose car collided 
with defendant’s car when the latter turned left at the 
intersection was upheld. (Quick v. Paulson, lowa Supreme 
Ct.). . .9 703,169. 


Intersection Collision.—In a suit brought to recover damages 
for injuries and property damages sustained by plaintiffs 
as the result of an intersection collision, defendant contended 
that plaintiffs violated a statute prohibiting a driver of a 
car from overtaking and passing any other vehicle pro- 
ceeding in the same direction at any intersection of high- 
ways and, therefore, were guilty of negligence per se. The 
court held in favor of plaintiffs on the ground that defend- 
ant was not “proceeding” at the time plaintiff undertook 
to pass him at the intersection. (Tarbet, d/b/a Tarbet Truck- 
ing Company v. Thorp; Rinehart v. Thorp, U. S. Dist. Ct., 
West. Dist. of Pa.).. J 703,163. 


Reckless Operation of Car.—In a suit brought by plaintiff to 
recover damages for injuries sustained as the result of an 
intersection collision while riding as a guest in an automo- 
bile operated by defendant, the court held that conflicts 
in the evidence warranted the submission of the case to 
the jury on the question of whether defendant was guilty 
of recklessness in the operation of his automobile so as to 
render him liable under the guest statute. (Cummings v. 
Tweed, S. C. Supreme Ct.).. 9 703,165. 


Wanton Misconduct.—Evidence that defendants operated an 
automobile at an excessive rate of speed, without proper 
control and lookout and with a dirty windshield was held 
insufficient to authorize a recovery for the death of a pedes- 
trian on the issue of wanton misconduct. (Brock, Admx. v, 
Waldron et al., Conn. Supreme Ct.). . .¥ 703,153. 


Pedestrian Killed.—A judgment awarding plaintiffs recovery 
for the wrongful death of a pedestrian was reversed be- 
cause the jury was instructed that said pedestrian had the 
right to assume that defendant motorist would exercise due 
care without further instruction requiring the pedestrian to 
exercise care also. (Watkins et al. v. Nutting et al., Calif, 


Dist. Ct. of App.).. .] 703,156. 


Wrongful Death of Two Pedestrians.—The widows and sur- 
viving children of two pedestrians who were killed when 
struck by an automobile were denied recovery of damages 
for their deaths. The jury’s verdict in favor of those re- 
sponsible for the operation of the automobile was returned 
upon proper instruction and was supported by substantial 
evidence. (Garcia et al. v. Conrad et al., Rodriguez et al. v. 
Same, Calif. Dist. Ct. of App.). . .] 703,160. 


Contributory Negligence of Pedestrian.—For errors in instruc- 
tions regarding the contributory negligence of a pedestrian 
who was killed when struck by an automobile a judgment 
in favor of defendants was reversed. The court erred in 
requiring said pedestrian to use her faculties at all times 
for her own safety and in failing to consider, as an element 
of contributory negligence, the character of the traffic light 
at the situs of the accident. (Wolfe, Admr. v. Baskin et al, 
Ohio Supreme Ct.).. .§ 703,161. 


Pedestrian Pulling Cart.—Plaintiff sustained injury while pull- 
ing a cart along a highway when defendant, in an attempt 
to pass a slower moving vehicle, collided with said cart. 
The court denied plaintiff a recovery on the ground that 
his failure to step off the traveled portion of the highway 
upon the approach of defendant’s car constituted contribu- 
tory negligence as a matter of law and barred his recovery. 
(Flaumer v. Samuels et al., Wash. Supreme Ct.). . . J 703,166. 


Duty of Insurers to Defend Suits.—Two insurers, having re- 
fused to defend two actions stating claims against insured 
which were covered by their policies, were held liable, in 
a declaratory judgment proceeding, for the amounts of the 
judgment in one suit, a settlement in the other, and expenses 
in both suits, paid by insured. (London Guarantee & Acci- 
dent Co., Ltd. v. Shafer et al., U. S. Dist. Ct., S. D. of Ohio) 

{ 703,151. 


Nonresidents—Statutory Service.—A nonresident of Missouri 
whose claim arose out of an accident occurring in Oklahoma 
was held not to be entitled to sue nonresident defendants 
in the Missouri courts under service obtained in the manner 
provided by Missouri statutes for service on nonresidents. 
(Glazier v. Van Sant et al., U. S. Dist. Ct., W. D., Mo.)... 
1 703,168. 


Assessment of Damages.—In a suit brought by four plaintiffs 
to recover for personal injuries sustained in a collision be- 
tween the car in which they were riding and a car driven 
by defendant, the plaintiffs were granted a new trial because 
the jury found in their favor, but erroneously did not assess 
damages as to three of them and assessed inadequate dam- 
ages as to the fourth. (Parke et al. v. Lopez, Ill. App. Ct.) 

. .§ 703,150. 


Admissions Against Interest.—Appellant was held responsible 
for the wrongful death of plaintiff's decedent who was 
killed in a head-on collision between his car and a car 
driven by an individual who, in a report by appellant's officer 
to the company’s compensation insurer, was reported to be 
an employee of appellant. Since said report contained 
admissions against interest, it was properly admitted in 
evidence and supported the jury’s finding of an employment 
relationship. (Susemiehl, Admr. v. Red River Lumber Co. 
et al., Ill. App. Ct.).. .§ 703,149. 


Paragraph (7) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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